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Strategy and Trends for DUI in New York 

The process of defending driving under the influence (DUI) cases is inherently unique in each state because such cases are creatures of statute. Other crimes, such as murder, robbery, burglary, and similar misdeeds, stem from the common law and become memorialized by statute. The laws do not change from county to county, although the strategy may, depending on the prosecutorial office’s attitudes. In DUI cases, some states and regions are sterner than others are. In counties that require jail sentences for first offenders, it is likely that more cases will go to trial than in counties where a plea bargain down to DWAI (driving while ability impaired) may be permitted.

 

The same legal skills and law firm resources that are required in any criminal defense are necessary when defending DUI cases in New York—for example, thoroughly interviewing all witnesses (including the defendant), visiting the scene of the arrest, measuring the tread marks on the road; if possible, making a professional diagram of the scene, discussing the case with the district attorney’s office, preparing pretrial motions for discovery and/or suppression, and preparing as much cross examination as possible, as well as opening and closing arguments to the extent that you can prior to trial. Occasionally, expert witnesses such as Breathalyzer experts will be helpful in preparing cross examination of the testing officer and an understanding of the various tests that a police officer gives to determine sobriety (horizontal gaze nystagmus, walk and turn, and one-leg stand).

Of course, it is impossible to develop an effective strategy without understanding the definition and degree of each violation. In New York, the word violation in criminal law pertains to an offense that does not reach the level of a crime. The only violation in New York under the motor vehicle law is that of driving while one’s ability to do so is impaired. For this to be proven, a driver would take a Breathalyzer test and record a blood alcohol level of between .05 percent and .08 percent. Over .08 percent blood alcohol is considered driving while intoxicated. If a driver refuses to take a blood alcohol level test, he or she can still be found guilty of drunk driving based on the police officer’s testimony. 

In New York State, VTL Sections 1192 through Section 1199 define DUI and DWAI violations, as well as sanctions testing rehabilitation programs, etc. VTL Section 511 defines aggravated unlicensed operation (AUO) of a motor vehicle. A thorough grounding in these statutes is necessary for proper representation of a client.

The Main Steps to Developing and Executing a Successful Defense Strategy for DUI in New York

The first step in developing a successful defense strategy for DUI is to get the defendant’s history and background information, including his or her normal use of alcohol, drugs, and other medications. The second step involves discovering what he or she was doing in the hours immediately before the arrest. Third is to visit the scene of the arrest, as well as the location of any previous bars, restaurants, or parties the defendant had visited that evening. At the scene, if there are tire tread marks, they should be measured, and, if possible, an accurate drawing of the scene should be made.

As soon as possible, a copy of the criminal court complaint should be obtained from the court or from the attorney who may have represented the defendant at his initial arraignment. To do this, a notice of appearance should be filed with the court that will allow the court or the arraignment attorney to release all documents to you as the newly retained lawyer. Next, I have an investigator attempt to speak to all the witnesses who were with the defendant or who may have been at the scene at the time of his or her arrest. If the case is going to go to trial, I will try to contact a Breathalyzer expert and, if there was an accident, an accident reconstruction expert.

If the driver failed to take the Breathalyzer test, he or she is entitled to a hearing in which the accused can explain the reason for his or her refusal. If the explanation is not satisfactory to the hearing officer at the Motor Vehicle Bureau, his or her license will be suspended for six months consecutive to any suspension or revocation that he or she may receive for a conviction. The fact that a defendant refuses to take a Breathalyzer test is admissible as evidence against him at a trial and entitles the prosecution to an adverse inference charge at the end of the case. 

For a defendant to obtain a favorable ruling, reference must be made to VTL Section 1192 Sub (2)(f). The officer must persuade the hearing officer that he had reasonable grounds to believe that the driver was in violation of VTL Section 1192 and that the arrest of the person was lawful. Once that is established, the statute requires that the driver was given sufficient warning in clear, “unequivocal language” of the effect of his or her refusal, to wit, that his license would be immediately suspended and subsequently revoked if he persisted in his refusal. Persistent refusal requires the driver to say no at least two times. See VTL Section 1194(2)(b)(1) and VTL Section 1194(2)(c).

Challenges and Pitfalls of DUI Defense Strategies in New York 

The challenges in developing a defense strategy for DUI cases are the problems created by all the negative publicity that DUI has received in cases where people have been injured or killed. Although many jurors drink and drive, they do not admit on voir dire that they have been drunk while driving, and they frequently will not obey the evidentiary requirement of proof beyond a reasonable doubt. I have touched on the constitutional issues of the Fourth Amendment requirements that an arresting officer, without a warrant, must have probable cause to believe that a driver is drunk or using narcotics while driving. 

The Benefits of Using Expert Witnesses


If a case is going to go to trial, the expert may help inspire a jury to find a reasonable doubt in the prosecution’s case by explaining the imperfections in the test or how the amount of alcohol consumed can be affected by the metabolic rate of a defendant’s build. Additionally, if an accident is involved, an expert in accident reconstruction may be helpful in showing that the accident was not your client’s fault.

The Legal Options for Handling DUI Evidence in New York 
The legal options for handling evidence in New York are to try to have the DUI charge reduced to a DWAI or to plead to the DUI and seek to receive a sentence that would be more lenient than the one he or she would receive if convicted at trial. The most important features prior to trial are the Breathalyzer test results and the report by the officer memorializing what took place leading up to the taking of the test or the refusal thereof. 

There is a potpourri of sentences set forth in the VTL Law pertaining to first, second, and third or more DWAI, first-offense DWI, second-offense DWI, aggravated DWI first offense, aggravated DWI second offense, DWAI (drugs) first offense and second offense, and combined DWAI for drugs or alcohol or a combination thereof, second offense. There is also a section for DWI, aggravated DWI, DWAI drugs, and DWAI combined influence as both class E and class D felonies. Additionally, commercial drivers, special vehicles, and underage offenders all receive separate treatment. 

It is imperative that before beginning negotiations with a prosecutor’s office, these sentences be in your head so that you know what you are bargaining for. These sentences depend on the crime of which the defendant is convicted. They are set forth in Articles 60, 65, 70, 80, and 85 of the Penal Law. Various fines and programs are also included in VTL Section 511 and Sections 1192, 1193, and 1194, 1194(a), 1196, 1197, 1198, and 1198(a), and Article 45 Sections 1800 through 1810.

The Most Disputed DUI Testing Practices in New York

The testing practices that are most often disputed in New York do not include the Breathalyzer, as one may assume, but rather are the physical tests a driver is asked to perform either at the time of arrest or at the station house. Frequently, these tests are videotaped, and a tape will be made available to defense counsel. 

When a driver is pulled over because the officer believes that he is intoxicated or that some section of the VTL has been violated, when he walks over to the vehicle and has the driver open his window, he may be able to smell the odor of an alcoholic beverage coming from the driver. He may notice that additionally, the driver’s face is flushed, and his eyes are bloodshot, and he may notice that his speech is slurred. These initial observations may cause the officer to have the driver take field sobriety tests. The tests are the horizontal gaze nystagmus, the walk and turn test, and the one-leg stand test. There are other tests the officer may give, but they are not considered to be sufficiently indicative of a lack of sobriety. 

The three standardized tests referred to above must be done in a prescribed manner. If they are not, the validity of the test should be challenged. Individually, none of these tests is even close to 100 percent accurate. According to Handling the DWI Case in New York, the nystagmus test was 77 percent accurate; the walk and turn, 68 percent accurate; and the one-leg stand 65 percent accurate. But when used in combination with each other, the horizontal gaze nystagmus and the walk and turn test were 80 percent accurate. This statistical fact alone brought to the attention of the jury by an expert witness will be a giant step in the direction of creating reasonable doubt as to the defendant’s guilt.

Courtroom Strategy for DUI Defenses in New York: Preparing the Client for Court

If it is at all possible, I try not to put a defendant on the witness stand in a criminal trial. The reason is that the defendant is, theoretically, presumed innocent; accordingly, I prefer not to subject him or her to cross-examination. 

I have previously alluded to the difficulties of preparing an average citizen who has little or no experience as a witness. For the most part, all of those difficulties can be avoided by the simple tactic of trying to create a reasonable doubt in the people’s case without the use of any witness, even the defendant. As a general rule, I must believe the situation to be desperate before I am willing to put a defendant on the witness stand. I usually argue to the jury that by the defendant’s plea of not guilty, he or she has decided that the prosecution’s case does not reach the level of proof beyond a reasonable doubt. 

Regardless of involvement in testimony, it is necessary for a client to be present at a trial in any criminal case. In addition, I usually instruct the defendant to come to court neatly dressed and well-groomed. Furthermore, I suggest to him that he sit alertly at counsel table and not slouch or let his head bow just because some damaging evidence has been produced in court. Neither do I want him to exhibit anger. A poker face is usually the preferred posture.

The Verdict: Predicting and Appealing the Decision

In terms of predicting which way the case will be decided, I have found it extremely challenging to determine what a jury is thinking. In almost fifty years of practice, I still cannot guess better than 50 percent to 75 percent of the time how the jury will vote. If they come in looking grim, it usually means a conviction. If they come in smiling, it usually means an acquittal. But most of the time they also come in with expressionless faces, and then anybody’s guess is reasonable.

 

With respect to filing an appeal, any appellate options must be preserved at trial. Usually, grounds for appeal come from evidence that has been admitted over defense counsel’s objection or from defendant’s evidence that has not been admitted or a defendant’s charge to the jury that has not been granted or any other charge the defendant objected to but was given to the jury nevertheless. The usual rules for filing a notice of appeal apply in all AUO, DUI, and DWAI cases and are the same for any other criminal conviction. 

Settlement Options Available to DUI Clients

Settlement options are also set forth in the VTL. It is my experience and my practice that DWI cases rarely go to trial. Those that do are usually not merely DWI cases, but are cases where people have been injured or killed because of an accident, and the defendant is charged not only with DWI, but some much more serious felony of which DWI may be an element. 

Most of the cases of AUO and DWI involve an attempt either to get a plea of guilty of a lesser included offense or to get a sentence that is less than the maximum permitted by law. Obviously, the Breathalyzer results are an important factor in determining settlement options. In many jurisdictions, if the Breathalyzer result is not much higher than the minimum required for a finding of DWI, a plea to DWAI may be permitted. If someone has been injured, and there is no question that the defendant was the driver of the vehicle that caused the injury, cooperation with the driver’s insurance company is important to make sure they do not try to disclaim coverage. 

Conclusion: Advice to Clients and Counsel

With respect to providing advice to my clients, it is seldom useful to do so after the fact of their arrest, as it will have no effect on the present case. However, a discussion with them may be helpful, as may a referral to the many programs that are available and frequently required by the court.
 

With respect to suggestions for other lawyers defending DUI cases in New York, I would advise any attorney handling a DWI case not to treat it cavalierly; rather, take some time to go through any and all of the good treatises, such as Handling the DWI Case in New York. It is critical for counsel to prepare themselves for negotiating with the local district attorney’s office or for trial. The importance of knowledge of such matters as Fourth Amendment automobile stops, the mechanics of the Breathalyzer test, and the various plea bargains allowed and their sentences cannot be too heavily emphasized.
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